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IT. 


Applicable Statutes 

Section 202(e) of the Act, 42 U.S.C.A. §402(e) provides 
that: 

“(1) The widow . . .of an individual who died a full 
insured individual, if such widow . . . 

“(A) is not married, 

“(B) . . . (ii) has attained age 60 hut has not attained 

age 60 and is under a disability (as defined in 
paragraph (6)) in which she becomes so entitled 
to such insurance benefits, . . . 


“(5) The period referred to in paragraph (1) (B) (ii), 
in the case of any widow . . ., is the period be¬ 
ginning with whichever of the following is the 
latest. 

“(A) The month in which occurred the death of fully 
insured individual ... or 

“(B) The last month for which she was entitled to 
mother’s insurance benefits on the basis of the 
w'ages and self-employment income of such in¬ 
dividual, or 

“(C) The month in which a previous entitlement to 
widow’s insurance benefits on the basis of such 
wages and self-employment income terminated 
because her disability had ceased, and ending 
with the month before the month in which she 
attains age 60, or, if earlier, with the close 
of the eighty-fourth month following the month, 
with which such period began.” 






I IT. 


Section 223 of the Art, 42 li.S.C.A. §423, provides in 
pertinent part: 

“(d) (1) The term ‘disability’ means 

“(A) inability to engage in any substantial gainful 
activity by reason of any medically determinable 
physical or mental impairment which can Is- ex¬ 
pected to result in death or which has lasted or 
can lx* expected to last for a continuous period 
of not less than 12 months:” 

• • • 

“(2) For purposes of paragraph (1) (a) — 

“(B) A widow, surviving divorced wife or widower 
shall not be determined to be under a disability 
(for purposes of section 202(e) or (f)) unless his 
or her physical or mental impairment or impair¬ 
ments are of a level of severity which under 
regulations prescribed by the Secretary is 
deemed to 1m> suflicient to preclude an individual 
from engaging in any gainful activity. 

“(3) For purposes of this subsection, a ‘physical or 
mental impairment’ is an impairment that results 
from anatomical, physiological, or psychological 
abnormalities which are demonstrable by 
medically acceptable clinical and laboratory 
techniques. 

• • • 

"(f)) An individual shall not be considered to In- under 
a disability unless he furnishes such medical 
or other evidence of the existence thereof as the 
Secretary may require." 





Applicable Regulations 

20 C.F.R. $404.1504 provides in part: 

“A widow or widower shall for purposes of section 
202(e) or (f) of the Act, 1 k> determined to be under a 
disability only if, in the absence of evidence that he or 
she is engaged in substantial gainful activity— 

(a) His or her impairment or impairments meet the 
duration requirement in $ 404.1501 and are list»*d in the 
appendix to this subpart; or 

(b) His or her impairment or impairments are not 
listed in the appendix to this subpart, but singly or in 
combination meet the duration requirement in $404.1501 
and are determined by the Secretary to Ik* medically 
the equivalent of a listed impairment.” 

20 C.F.R. $404.1501 provides in part: 

“(a) (iii) For purposes of determining entitlement 
to widower’s insurance benefits (based on the widow’s 
or widower’s disability) under section 202(e) or (f) 
of the Act, respectively, for months after January 
19G8, the existence of a medically determinable physical 
or mental impairment or impairments expected to 
result in death or which have lasted or can Is* expected 
to last for a continuous period of not less than 12 
months and of a level of severity deemed (pursuant 
to $404.1504) sufficient to preclude an individual from 
engaging in any gainful activity.” 

20 C.F.R. $404.1505 provides: 

(a) An individual's impairment or impairments shall 
In* determined to be medice'ly the equivalent of an 
impairment listed in the u,jpendix to this subpart 
B, o' 'y if the medical findings with resjs-ct thereto 
are • least equivalent in severity and duration to tlie 
listed fin mgs of the listed impairment. 








(b) Any decision made under §404.1502, §404.1504, or 
§404.1539 an to whether an individual’s impairment 
or impairments are mwlically the equivalent of an 
impairment listed in the appendix to this subpart I’, 
- shall be based on medical evidence demonstrated by 
medically acceptable clinical and laboratory diag¬ 
nostic techniques, including a medical judgment 
furnished by one or more physicians designated 
by the Secretary, relative to the question of medical 
<*quivalence. A “physician designated by the Secre¬ 
tary,” shall include a physician in the employ of or 
engaged for this purpose by the administration, the 
Railroad Retirement Hoard, or a State agency 
authorized to make determinations of disability. 

20 C.F.IJ. Subpart 1’. App. §1.04 provides: 

Hypertrophic (osteo or degenerative), gouty, infectious 
or traumatic arthritis with: 

A. History’ of pain and stiffness in the involved joints: 
and 

B. X-ray evidence of joint space narrowing with ost«*o- 
phytosis (exostosis) or l>ony destruction with ero¬ 
sions and cysts, or subluxation, or ankylosis of in¬ 
volved joints and one of the following: 

1. Abduction of both anus at shoulders restricted to less 
than 90 degrees; or 

2. Ankylosis (fibrous or bony consolidation or fixation) 
of hip at less than 20 degrees or more than 30 degnn>s 
of flexion, measured from neutral position; or 

3. Ankylosis or fixation of kn«*e at more than 10 degrees 
from neutral position; or 

4. Limitation of flexion of both hips to 50 degrees or less 
from neutral position (including ankylosis of both 
hips at any angle); or 

5. Limitation of flexion of both knees to 30 degrees or less 
from the neutral position (including ankylosis of both 
knees at any angle); or 




6. Combined involvement of single hip and knee in con¬ 
tralateral extremity, with impairment in each as in 
4 or 5 above; or 

7. Reconstructive surgery or surgical arthrodesis of a 
major weight-tearing joint (liip, knee, ankle, or tarsal 
region) and return to full weight-tearing status did 
not occur, or is not expected to occur within 12 months 
of onset of disability; or 

8. X-ray evidence of lumbar abnormalities as in B above 
with motion of dorsoluml>ar spine limited to 5 degrees 
or less from neutral position and impairment or single 
hip or knee as in 4 or 5 ateve. 

20 C.F.R. Subpart I’, App. §3.00 provides in part: 

A. Cause of disability: The disability produced by re¬ 
spiratory disease usually results from chronic recur¬ 
rent infection, communicability or from pulmonary 
insufficiency or a combination of these factors. 

B. Pulmonary tuberculosis is a communicable disease and 
disability is determined primarily on the basis of the 
activity of the disease. Individuals with “inactive” 
or “quiescent” disease are not considered to be under 
a disability on the basis of tuberculosis, whereas in¬ 
dividuals with “active” tuberculosis are considered to 
be under a disability. 
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♦United States Court of Appeals 


For the Second Circuit 


No. 74-1247 


TDOTHA KEY. 


A ppellant. 


ELLIOT RICHARDSON, Secretary of IIoalt)i. Education 

and Welfare. 

Ajtpellee. 


BRIEF FOR APPELLEE 


Appeal from the United Stater District Court for the 
Western District of New York. 


Preliminary Statement 

Appellant instituted this action under Section 205(g) 
of the Social Security Act, as amended, 42 U.N.C.A., 
§405(g), for judicial review of the Secretary of Health, 
Education and Welfare’s final decision disallowing her 
claim for widow’s disability lienefits, after having obtained 
no relief administratively. This case is now before this 
Court on appeal by Mrs. Key from the decision of the 
United Sates District Court, the Honorable John O. 
Henderson, granting the government’s motion of sununary 
judgment, and denying apisdlant's claim for disability pay¬ 
ments. 
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Issues Presented 

1. Did the Social Security Administration provide ap¬ 
pellant with sufficient information when denying her claim, 
bo that she was able to adequately pursue further remedies? 

2. Was the decision of the Soeial Security Adininistra 
tion that plaintiff was not under a disability as tin* term is 
defined for the purposes of widow’s disability benefits sup¬ 
ported by substantial evidence? 

Statement of Facts 

On August 12, 1969, shortly after the death of her hus¬ 
band, the appellant filed an application for Disabled 
Widows Insurance Benefits (Tr. 71-74, 75-76), alleging that 
she l*ecaine unable to work on June 15, 11)59, at age 47. The 
application was denied initially on January 21, 1970, (Tr. 
77) ami following a request for reconsideration (Tr. 79) 
was again denied by the Bureau of Disability Insurance 
of the Social Security Administration on Novemlier 24, 
1970 (Tr. !N)-91). The ap]>ellant, who by now bad sought 
the assistance of an attorney, r«*quested n hearing (Tr. 31) 
ami on May 13, 1971 a Notice of Hearing was sent to ap¬ 
pellant and her attorney (Tr. 27). The appellant and her 
attorney appeared before the Hearing Examiner who con¬ 
sidered the case de novo, (Tr. 32-68); on July 12, 1971, the 
Hearing examiner found that she was not under a “dis¬ 
ability” as defined in Section 223(d) of the Social Security 
Act, as amended, 42 U.S.C.A. §423, and thus she was not 
entitled to widow’s insurance benefits based on disability, 
% 202(e) of the Act, 42 U.S.C. § 402(e) (Tr. 10-22). The 
Hearing Examiner’s decision was upproved by the Appeals 
Council on Kovemljer 23, 1971 (Tr. 4). 
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On January 7, 1972, appellant liegan an action in the 
United States District Court for the Western District 
of Now ^ on*: seeking a judginei t reviewing and reversing 
the decision of the Hearing Examiner and the Appeals 
Council, and allowing her claim for Social Security Dis¬ 
ability benefits. Following motions for summary judgment 
by both appellant and appellee, the United States District 
Judge, the Honorable John O. Henderson, denied the appel¬ 
lant's motion for summary judgment and granted the mo¬ 
tion for summary judgment by the government. 

ARGUMENT 
POINT I 

The Social Security Administration did provide 
appellant with sufficient information when denying 
her claim, so that she was able to adequately pursue 
further remedies. 

I lie record is clear that tin* apjiellant and her attorney, 
were provided in detail with the reasons for the denial of 
her claim as well as the procedural steps she should fol¬ 
low and the extent of her burden. The information sup¬ 
plied to ap| toll ant, and her counsel, came at the early stages 
of this proceeding and provided her with an eminently fair 
opportunity to assess the jiosition of the Social Security 
Administration and to prepare her claim, administratively 
and in the courts. Apjiellant's argument that she lacked a 
“proper frame of reference” from which to proceed ap¬ 
pears wholly without merit 

It is true that the original letter denying her claim set 
toith no reasons ( 1 r. 77). It did, however, clearly advise 
in simple, non-tedinical language her right to request a 
reconsideration ol her claim, which reconsideration she did 




request (Tr. 79). In a letter denying her claim after re¬ 
consideration (Tr. 90), the appellant and her attorney were 
advised of the essential medical reasons for the denial 
of her claim, as well as her additional rights of administra¬ 
tive appeal. It must also Ik* noted, of course, that the 
specific disability requirements are a matter of public 
record and were available both to appellant and her attor¬ 
ney. 

Following appellant's request for a hearing on March 
4, 1971 (Tr 31), a Notice of II earing was writ to her ad¬ 
vising when the hearing would lie hold (Tr. 27, 28) and fur¬ 
ther advising in detail as to the n*quirements for establish¬ 
ing her claim tor \\ idows Insurance Benefits based upon 
•Usability, the issues in the case, and the statute pursuant 
to which her claim must Ik- established. Moreover, she was 
advised as to the conduct of the hearing, and that she 
would have an opportunity to examine the evidence in the 
c&se either on the day of the hearing or In-fore the day of 
tlie hearing it she wished. In tael, the record indicates 
that the apjH-llant s attorney did take the opportunity to 
review her file in order to prepare her caw* prior to the 
hearing of June 4, 1971 (Tr. 92). During the hearing, 
counsel waived the njiening statement and thereafter, at 
counsel’s request, the Hearing Examiner entered additional 
evidence into the record; there is no question as to counsel’s 
active and thorough partici|»ation in the hearing (Tr 33- 
08). 

( onsequently, there can Ik* no doubt that during the 
course of the administrative proceedings the appellant was 
accorded all rights available to her and was accorded 
full opportunity to establish her claim. And too, as appel¬ 
lant recognizes, the Hearing Examiner’s decision (Tr. 10- 
22) fully advised her ot the basis on which the Secretary’s 
final decision was based. 
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Appellant cannot now claim that l>eoause the initial 
determination was not set forth with such detail as the 
Hearing 1 Examiner’s de novo decision that she was denied 
due process. The fact that a party has l*»en afforded all 
his procedural rights at some stage in the administrative 
process is suflieient for due process purposes and is not a 
ground for reversible error even if all rights were not 


afforded at the initial stage. Zanders v. Louisiana State. 
Board of Education, 281 E.Supp. 747 (W.I)a.lji., 1968) 
and ltichardson r. Berates, 402 U.S. .889 (1971); Rocker v. 
Celebrezze, 358 F.2d 119 (2nd (’ir., 1966). See also 
Davis, Administrative Lau Treatise, 448, $ 7.1(| (1958). 
Ap|K*llant. having l>een represented by counsel, cannot 
properly assert that she was denied the opjmrtunity of a 
lull and fair consideration of her claim. Granger v. Finch, 
42.'» F. 2d 206 ( 7th (’ir., 1970). There is absolutely no 
showing that tin* consideration of appellant’s claim was in- 
complete or unfair, or that there was a lack of due process. 
Baris r. Richardson, 460 F.2d 772 (3rd (’ir., 1972). 


POINT II 

The decision of the Social Security Administration 
that plaintiff was not under a disability as the term 
is defined for the purposes of widows disability bene¬ 
fits is supported by substantial evidence and should 
not be disturbed by this Court. 

In order for appellant to Is- entitled to Is-nefits as u dis¬ 
abled widow, she must have a physical or mental impair¬ 
ment or imjMiirments whicn are of a level of severity under 
regulations prescribed by the Secretary of Health, Educa¬ 
tion and Welfare, deemed to Is* suflieient to preclude an 
individual from engaging in any gainful activity. Act $ 22.8 
(d) (2) (IS) 42 U.N.C.A., $ 42.8 (d) (2) (H). 
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The use of the term “any gainful activity” in the test for 
widow’s disability as opposed to “any substantial gainfnl 
activity” which apjiears in the definition of disability for 
a worker applying for disability benefits on the basis of his 
own earnings, is a demonstration of the Congressional in¬ 
tent that the disability test for widows be more strict than 
the test for disabled workers. 

The regulations called for by the statute, 20 C.F.R., 
$404.1504, provide thnt the widow’s impairment or impair¬ 
ments must attain a degree of severity lisbsl in the appen- 
dix to this subpart; or must be determined by the Secretary 
to be medically the equivalent of a listed impairment. 20 
CFR., $404.1505, provides that an individual’s impairments 
shall be determined to la* medically the equivalent of an 
impairment listed in the appendix to Subpnrt P only if 
the medical findings with respect thereto are at least equi¬ 
valent in severity and duration to the listed findings of the 
listed impairment 'Hie regulations further provide that 
such determination of medical equivalence shall be based 
on medical evidence demonstrated by medically acceptable 
clinical and laboratory diagnostic techniques, including a 
medical judgment furnished by one or more physicians 
designated by the Secretary relative to the question of 
medical equivalence. 

Of course, in a disabled widow’s claim as in other dis¬ 
ability cases, the claimant has the burden of producing evi¬ 
dence showing that she meets the criteria of the Act. Act 
$ 223 (d) (5), 42 U.S.C.A. $ 423 (d) (5); Frank-lit, r. Secre¬ 
tary of HEW, 31)3 F.2d G40 (2nd fir., 1968). 

The standard of disability for widows has been upheld in 
a number of cases. Frasier r. Finch, 313 F.Supp. 160 (N.D. 
Ala., 1970), Aff'd 423 F.2d 597 (5th fir., 1970); Barnes v. 
liichardson, 322 F.Supp. 699 (W.D.Tenn., 1970); Wright v. 
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Richardson, 320 F.Supp. 931 (W.D.Va., 1970); Henry v. 
Richardson, 320 F.Supp. 290 (E.D.Tenn., 1971)); Hendrix r. 
Finch, 310 F Supp. 513 (D.S.U., 1970). 

Although the apjM*llant asserted that she was disabled, 
a comparison of her condition as diagnosed by the doctors 
who examined her with the standards set forth in the Regu¬ 
lations, caused the Secretary of Health, Education and Wel¬ 
fare to conclude that she simply did not meet the requisite 
level of severity in the listings, and hence was not entitled 
to such benefits. 

The initial decision of the Social Security Administration 
and its reconsideration decision, the decision of tin* Hearing 
Examiner (who welcomed and received evidence bv the 
appellant) with subsequent approval by the Apjxals Coun¬ 
cil, and finally, the decision of the United States District 
Judge, all were based on a comj>etent review of the entire 
array of evidence submitted. In this respect, the reports 
of Dr. Stein, one of her examining physicians, clearly in¬ 
dicate that appellant’s osteoarthritis was not a disabling 
impairment which could 1 m* exacted to last for a con¬ 
tinuous period of twelve months. Instead, they show that 
her condition is subject exacerbations and remissions which 
occur every few months. In addition, when she was not 
having an exacerbation she was able to walk and |M*rfonn 
tasks around the house. Moreover, the detailed report of 
Dr. Hertola shows that npjxdlant’s condition did not meet 
the requirements jus enunciated by the Secretary. Dr. Her¬ 
tola concluded that appellant had a full range of motion in 
her spine, and that her arthritis was commensurate with 
her age group. He rejx>rted that in his opinion she was able 
to do light bench work and stand for jjeriods of under two 
hours, sit for unlimited |K*ri<xls of time, and lift objects 
lighter than twenty jtounds. Nor does tin* other evidence 
of record with resi>ect to ap|M*llant's lung condition when 
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considered in connection with appellant's arthritis meet the 
requirements as enunciated by the Secretary. Tt should 
be noted in this respect that Dr. Stein felt appellant’s 
tuberculosis was inactive and Dr. Ciesla reported that ap¬ 
pellant’s 1 un^s were clear and diagnosed her tuberculosis 
as inactive. 

Thus, :t is clear that the Secretary of Health, Education 
and Welfare had substantial evidence on which to supj>ort 
a denial of appellant’s claim. This being so, the Secretary’s 
decision should not now l>e disturbed by this Court. Frank¬ 
lin v. Secretary of HEW, supra.; Brasher v. Celehrezze, 340 
F.2d 413 (8th Cir., 1905): Davis, supra Vol. 4. 114. 118, 
tt 29.01,29.02. 


Conclusion 

It is respectfully submittetd that for the foregoing rea¬ 
sons the decision of the District Court be affirmed. 

Respectfully submitted. 

JOHN T. ELFVTN, 

United States Attorney, 

Western District of New York, 

A ttorney for Appellee, 

502 United States Courthouse, 
Buffalo, New York 14202. 

Edward J. Wagner, 

Assistant United States Attorney, 
of Counsel. 
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